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naturally follows as a consequence of cumstances ; it is simply dependent on 
all this, that the right to fence, and the the fire alone. The provision does not 
fact whether or not there is a fence at relate to the liability, but only to the 
all, has no reference, whatever, to care remedy. Whatever pertains to the 
or negligence. But in any one of the remedy in the other sections, or to the 
sections or clauses of the section of the remedial part of the same section, is re- 
statutes now under consideration, there is ferred to in this, and nothing else. From 
nocondition accompanying the act of set- this it will readily be seen that no idea 
ting on fire necessary iu order to create of negligence enters into the provision 
liability. It is absolute and uncondi- creating liability on account of fire, 
tional, and dependent on no facts or cir- C. M. Dunbah. 



Court of Appeals of Kentucky. 
SAWYER et al. v. TAGGART. 

An executory contract for the sale of chattels, to be delivered in the future is valid 
although the seller does not have them, nor any means of getting them at the date 
of the contract. 

But an understanding between both the vendor and the purchaser, when the 
contract is made, that the property shall not be delivered, but that the one will pay, 
and the other receive the difference between the contract and the market price at the 
maturity of the contract, renders the transaction a mere wager and illegal. 

If however either party contracts in good faith, a subsequent agreement that the 
property may be re-sold before the time of delivery arrives, or that the contract shall 
be settled by an adjustment and payment of differences, will not affect the validity 
of the original contract. 

A party ordering a re-sale of property before the contract time for delivery ar- 
rives will be liable for all losses thereby sustained. 

The delivery of a warehouse receipt for a given number of barrels of pork, which 
is only a parcel of a larger lot stored together, where there is nothing to indicate 
the specific barrels embraced in the receipt, will not create a lien in favor of the 
holder of the receipt. 

This was an action by Taggart, the appellee, to settle and 
enforce a trust as assignee for the benefit of creditors of Hamilton 
& Co. 

The facts as they appeared in the answer and proofs were as 
follows: Hamilton & Co., who were commission merchants in 
Louisville, had from time to time, commencing in December 1875, 
directed Sawyer & Co. (appellants), who were commission mer- 
chants and members of the Cotton and Produce Exchanges of New 
York, to buy for them in New York, for future delivery, certain 
specified quantities of cotton, pork and lard. Purchases were made 
as directed, and Hamilton & Co. were notified of the act. The 
rules of the 'exchanges where the cotton, pork and lard were pur- 
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chased, required all such contracts to be made in the names of 
members of those exchanges, respectively, and Hamilton & Co. 
not being members, the contracts were made in the name of Sawyer 
& Co. as buyers. When the time for the delivery of each succes- 
sive purchase was near at hand, Sawyer & Co. were directed to 
"transfer" it to a subsequent month. A direction to "transfer" a 
purchase deliverable in one month to a subsequent month, as defined 
by the evidence, amounted to a direction to resell the commodity, 
and purchase a like quantity, deliverable in the month indicated. 

The contracts for cotton were expressed to be made "in view of, 
and in all respects subject to the rules and conditions established 
by the New York Cotton Exchange, and subject to, and in all re- 
spects in accordance with art. xviii of the by-laws," and these for 
pork and lard "in view of, and in all respects subject to the by- 
laws and rules of the New York Produce Exchange," in force at 
the date of the contracts respectively. 

Under these rules, contracts for future delivery designate the 
month within which delivery shall be made, and the time of delivery 
within the month is at the seller's option, on five days' notice for 
cotton, and three days' notice for pork and lard. A buyer holding 
such a contract, and desiring to " transfer" it to some future month, 
offers the commodity contracted for, for sale on the exchange, and 
transfers his contract to the purchaser, who,- by the rules of the 
exchange, becomes bound to receive the property from the original 
seller and pay for it at the original contract price, and if the prices 
he agrees to pay his immediate vendor be less than the latter agreed 
to pay the original seller, then the party reselling pays the differ- 
ence to his vendee. The contracts made by Sawyer & Co. for 
Hamilton & Co., being in the name of the former, when in making 
"transfers" they sold at less than they had agreed to pay, they 
were required to and did pay to the purchaser from them the differ- 
ence. For the money thus paid by them, and for brokerage and 
other expenses, they claimed to be allowed as creditors of Hamilton 
& Co. In the settlement of appellee's account as assignee, the 
court below rejected the claim, whereupon Sawyer & Co. appealed 
to this court. 

The opinion of the court was delivered by 
Cofer, J. — The ground upon which the claim of appellants was 
resisted by the appellees and rejected by the court was, that the 
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purchases of cotton, pork and lard were not made in good faith, 
with an intention that the commodities bought should be delivered 
and paid for according to the tenor of the contracts, but that it was 
understood by both Sawyer & Co. and Hamilton and Co., and those 
with whom contracts of purchases were made, that the commodities 
purporting to be bought and sold, would not be delivered or paid for, 
but that in lieu of delivery and payment, the contracts were to be set- 
tled by the payment by one party and receipt by the other, of the dif- 
ferences between the contract and the market price on the days when 
by the terms of the contracts they were to have been performed. 

All the purchases were for delivery at a future date, and there 
is nothing in the record to show that the several vendors at the 
time of making sales, had in possession or had contracted for the 
goods they agreed to sell, or that they had any means of getting 
them, except by purchasing in the market. This, however, cannot 
constitute any valid objection to the contracts, for it is now well 
settled by the authorities, both in this country and in England, that 
executory contracts for the sale of goods for future delivery may 
be valid, although the seller has them not at the date of the con- 
tract, and has no means of getting them except by subsequent 
purchases. Whitehead v. Boot, 2 Met. 587 ; Hibblewhite v. Mc- 
Morine, 5 M. & W. 462 ; Grizewood v. Blaine, 11 C. B. 526 ; 
Brown v. Speyer, 20 Gratt. 309 ; Stanton v. Small, 3 Sandford 
230 ; Smith v. Bouvier, 70 Penn. St. 330. 

Nor do we understand learned counsel for the appellee to con- 
trovert this ; but they claim that the contracts were illegal solely 
on the ground that there was no intention upon the part of either 
seller or purchaser to deal in the goods contracted for, and that it 
was understood between them that the contracts were not to be 
performed by delivery and payment, but were to be settled by the 
payment of differences. 

Counsel for the appellants concede that such contracts, however 
formal and regular on their face, are mere wagers, and that if the 
laws of the state of New York declare wagering contracts void, 
then these contracts are void if they are of the character claimed 
by the counsel for appellee ; but they deny that there is sufficient 
evidence that they are of that character, and they also claim that, 
as there is no evidence in the record that the statutes of New York 
forbid the making of wagering contracts, and as the courts of this 
state cannot take judicial notice of the statutes of another state, 
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we must presume the common law to be in force in New York, and 
that, as wagers are valid at the common law, we must hold the con- 
tracts in question, even if mere wagers, to be valid by the laws 
where made, and therefore as not invalid here. 

But waiving the question as to the validity at the common law 
of mere wagers on the market price of goods which constitute 
leading articles of commerce and are prime necessaries of life, and 
assuming for the purposes of this case, that such contracts are pro- 
hibited by the statutes of New York, we proceed to the inquiry 
whether these contracts were mere wagers. But before examining 
the evidence relied upon to establish the illegal character of the 
contracts, we will first ascertain the distinction between wagers on 
the market price and valid speculative contracts. 

We have already seen that an understanding between the vendor 
and purchaser, that the goods shall not be delivered, but the one 
will pay and the other will receive the difference between the con- 
tract price and the market price on the day of the maturity of the 
contract, renders the transaction a mere wager. But such must be 
the understanding of both parties. " The intention of the parties 
gives character to the transaction, and if either party contracted in 
good faith, he is entitled to the benefit of his contract, no matter 
what may have been the secret purpose and intention of the other :" 
Pixley v. Boynton, 79 111. 353. 

So also it is well settled that the fact that the purchaser may 
have intended not to receive the goods, but to resell them before 
the time for delivery, and even though the seller knew that such 
was his intention, the transaction will not be deemed gambling. 
Ashton v. Dahen 4 H. & N 867, is a strong case in support 
of this conclusion. There the plaintiff bought stock for the 
defendant. " The defendant never in fact at any time intended 
to take a transfer or call on the plaintiff to deliver the stock. The 
plaintiff was fully aware of this when the orders were given, and 
they were accepted on the implied terms and understanding that 
the plaintiff should not be called upon by the defendant to deliver 
the stock * * * and that the defendant should not be called 
on to pay for the same * * * but that they should be resold 
by the plaintiff for the defendant before the time of payment arrived ; 
and the defendant should, on the resale, either pay or receive the 
difference, after debiting him with the plaintiff's charges on the pur- 
chase and resale." This was held clearly not a gambling trans- 
action. See also to the same effect, Smith v. Bouvier,70 Penn. St. 330. 
Vol. XXVII.— 29 
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The conclusion reached in these cases seems to us to he rational 
and just. What valid objection can exist to such transactions? As 
we have already seen by the terms of the contracts and rules of the 
exchanges, when there is a resale of goods bought for future delivery 
the sub-purchaser becomes bound to receive and pay for the goods. 
The original contract is thus kept in force and ultimately to be per- 
formed, and the intention of the original purchaser to resell before 
the date for delivery, even if known to the seller, does not render 
the transaction fictitious. It cannot be material whether the con- 
tract is finally performed by the original parties or by others whom 
they have procured to perform it in their stead. 

It seems to us, therefore, that the correct rule is this : When the 
contract, on its face, and according to the customs of the trade, 
with reference to which it may be shown to have been made, is ca- 
pable of being enforced by either party against the other, it is a 
lawful contract, unless at the time of entering into it there was 
an agreement or understanding between the parties that it should 
not be performed according to its tenor, either by them or others, 
to be procured by them ; but if the understanding and intention of 
both parties at the time of making the contract was that they were 
neither to perform it themselves nor to procure others to perform it 
for them, or if by the like understanding either party may elect 
before the time of performance, not to perform his part, and dis- 
charge himself by the payment of the difference between the con- 
tract price and the market price at time of exercising his option, 
or at the maturity of the contract, the transaction is a rdere wager. 

Testing the case at bar by this rule, we think there will not be 
much difficulty in reaching a satisfactory conclusion. 

The evidence establishes, we think, with absolute certainty, that 
Hamilton & Co. did not intend to receive the goods they purchased, 
but intended to resell them before the day of delivery, and from 
the correspondence between the parties, their previous dealings and 
other circumstances in evidence, we are equally well satisfied that 
Sawyer & Co. knew such was their intention and acquiesced in it. 
But we have seen that if the purchases in question had been made 
by Hamilton & Co., directly from Sawyer & Co., with the under- 
standing between them which we have seen existed, the contracts 
would not have been invalid, because of the intention, known to 
both parties, not to receive but to resell the goods. It will, how- 
ever, be borne in mind, that Sawyer & Co. made no sales to 
Hamilton & Co. ; that the relation between them was that of prm- 
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cipal and agent, and not that of buyer and seller. Sawyer & Co. 
were the ostensible buyers, and the validity of the contracts made 
by them, must be tested by the agreements and understanding 
between them and those from whom they bought, and cannot be in 
any way aiFected by the understanding between them and their 
principal. There is no direct evidence conducing in any degree 
whatever, to show that there was any understanding or agreement 
respecting these transactions between, the parties to them, except 
such as are expressed in written memorials and the rules of the 
exchanges and the usages of trade in New York. 

Counsel for appellees contend, however, that the rules of the ex- 
changes and the customs of trade are sufficient to show that the 
parties to these contracts never intended they should be performed 
except by the payment of differences, and that either of the parties 
might have elected at any time to cancel the contracts by paying 
the difference between the contract price and the market price, at 
the time of such election. The evidence shows that nearly all the 
sales in New York of cotton, pork and lard, for future delivery, are 
made on 'change, upon contracts in all respects precisely like those 
in question, and if these were illegal then all are illegal. The evi- 
dence also shows, that producers and dealers sell, and exporters, 
manufacturers and dealers buy on 'change, to a very large extent. 
This is wholly inconsistent with the idea that all such contracts are 
mere wagers, and that none of them are enforceable, and of itself 
furnishes strong reason for suspecting that counsel are mistaken in 
the conclusion they have reached, that these contracts are mere 
illegal wagers. 

There is, no doubt, much most iniquitous and pernicious gam- 
bling in the city of New York, and indeed in all the large cities 
in this country, on the prices of all the leading articles of com- 
merce; but that all the contracts made upon two of the principal 
exchanges of the commercial metropolis of the country are of that 
character, is not to be credited without the most convincing evidence. 

Counsel claim that the evidence shows that a very large per cent, 
of the contracts for future deliveries are settled by the payment of 
differences. This is no doubt true, but does not warrant the con- 
clusion that all such contracts are made with the intention on the 
part of both buyer and seller that they shall be so settled ; and un- 
less such intention and understanding exist at the time of entering 
into the contract, the subsequent agreement and actual settlement 
in that way does not affect the validity of the original contract. 
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That the parties to a contract may lawfully cancel it on such 
terms as they may agree on will not be questioned, and the only 
effect the fact that many contracts for future deliveries are so can- 
celled can have in this case, is as evidence conducing to prove that 
these contracts were made on an understanding and agreement that 
they should be so settled. But giving to this fact all the weight to 
which it is entitled, it falls far short of establishing the alleged vice 
in the contract in question against the direct and positive testimony 
of all the parties to them who have been introduced as witnesses, 
and against the further fact already adverted to, that large quanti- 
ties of cotton and pork and lard are constantly being delivered and 
paid for under similar contracts. 

Nor do we find anything in the rules of the exchanges made 
part of the contracts warranting the conclusion that there was an 
agreement for a mere payment of differences, or that either party 
had the option without such agreement to cancel the contracts by 
paying or demanding the payment of differences. 

Rule 4 of the Cotton Exchange provides that "either party to a 
contract may close or cancel the same by giving notice in writing 
to the opposite party any day before notice of delivery has been 
given." But the rule goes on to provide that "the party to whom 
notice is given has the option either to make settlement (which the 
evidence shows means to pay or receive the difference), or to 
receive a satisfactory contract made equal to that held by him." 
The party giving the notice has a right to cancel his contract by an 
adjustment of the difference only in the event the other party 
agrees to accept that mode of settlement ; but if the other party 
choose, he may demand another contract in all respects equal to 
that to be cancelled, and unless such contract be furnished, he may 
hold on to the one he already has and enforce it. 

The same rule also provides for cancelling contracts in other cases, 
but these provisions have no application to this case. 

Counsel for the appellee cite Saunders v. Shaw, 101 Mass. 145 ; 
Oassard v. Hinman, 1 Bos. 201 ; Brua's Appeal, 55 Penn. St. 
296; Kirkpatrick v. Bonsall, 72 Penn. St. 155; Armory v. 
Oilman, 2 Mass. ; Lyon v. Culberton, 83 111. 34, and some other 
cases in support of their position in regard to these contracts. It 
would extend this opinion too much to discuss all these cases, but 
they have been carefully read and considered, and none of them 
are regarded as in conflict with the conclusion we have reached. 
They all decide that wagering contracts are void, but they do not 
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any of them define a wagering contract materially different from 
the way in which we have defined it. The difference, and only 
material difference, between those cases and this is the conclusion 
reached as to the character of the contracts in question, and not as 
to the rule applicable to them when their character is ascertained. 

The contracts made by Sawyer & Co. having been entered into 
by them for and under the direction of Hamilton & Co., and being 
valid and enforceable against Sawyer & Co., they were bound when 
they resold, to pay the losses sustained. When the resales were 
ordered by Hamilton & Co., the prices had declined below the con- 
tract prices, and this fact must have been known to them, and they 
also evidently knew that the difference must be met, and their 
directions to resell were equivalent to requests to pay these differ- 
ences, and the law would imply a promise to reimburse them, and, 
beside this, Hamilton & Co. actually so promised and paid a part 
and gave their negotiable securities for another portion, and, as is 
evident from the record, were only prevented from paying the 
whole, by their failure in business. 

We are, therefore, of the opinion, that for all the money paid by 
them in adjusting the losses on resales, and for brokerage and other 
proper expenses of these transactions, they are entitled to share 
equally with the other creditors of Hamilton & Co. But they are 
not entitled to any preference on account of the warehouse receipt 
delivered to them as security for those advances. It is for 1000 
barrels of mess pork, which the evidence shows was a part of a 
much larger quantity similarly branded and stored together, and 
there is nothing in or on the receipt to indicate the particular bar- 
rels embraced by it, or to distinguish them from the residue of the 
lot. Such a receipt created no lien : May v. Hoagland, 9 Bush 
172 ; Brown v. Childs, 2 Duv. 315. 

Judgment reversed and cause remanded for judgment in con- 
formity to this opinion. 

A large amount of litigation has arisen tablished by the adjudged cases. Much 

in this country out of questions concern- discussion has ensued upon the question 

ing the effect and validity of contracts whether time sales or option sales, of 

for the sale and future delivery of per- chattels, are not wagering contracts, 

sonal property. It may subserve there- and therefore illegal. And many of the 

fore a useful purpose to call attention to cases do not clearly recognise the dis- 

the later cases elucidating the doctrine of tinctions upon which the validity of 

the principal case, and pointing out the such contracts depend, 
distinctions which have now become es- An option sale is valid where the only 
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option given is, that the seller may de- 
liver any time he chooses, between cer- 
tain dates agreed upon : Logan v. Mustek, 
81 111. 415 ; Wolcotl v. Heath, 78 Id. 433. 
But a sale, where the option is that the 
seller may deliver the property, or never 
deliver it, just as he may choose, is 
in general, invalid. Of this class are 
what are called "puts" and "calls." 
A " put" is a privilege given for a 
nominal consideration of delivering, or 
not delivering, as the purchaser may 
elect, of a quantity of grain, or other 
commodity, within a certain time, at a 
specified price ; the party giving the 
privilege, agreeing that if delivery bo 
made within the specified time he will 
take it and pay for it at the price named. 
And a " call" is a privilege on the part 
of the purchaser of it, of calling or 
not calling for the delivery of the 
commodity with reference to which 
the contract is made : Ex parte Young, 
6 Bissell 53 ; Pixley v. Boynton, 79 Ills. 
533 ; In re Cliandler, 13 Am. Law Keg. 
N. S. 31 0. The interest of the holder 
of the " put" always is to break down 
the price of the commodity, and that of 
the seller to maintain the price ; while 
in the case of a " call" the interest 
of the seller and of the purchaser is 
reversed. In either of these cases large 
transactions may be nominally had with- 
out any actual transfer of property, 
and in the case of the great staples of 
the world, like grain, provisions and 
cotton, may produce great fluctuations 
in prices, to the serious detriment of le- 
gitimate trading, and of the proper dis- 
tribution of these commodities, among 
the masses who either manufacture or 
consume them. Hence it is on the 
ground of public policy that such con- 
tracts are held void by the common law, 
as being mere betting upon prices. 

There is another class of contracts 
which are regular upon their face, but 
which have been held invalid, from the 
circumstance that at the time they were 
made, it was the intention and under- 



standing of the parties that the property 
should not be delivered, but that the 
difference between the market price on 
the day of delivery, and that stipulated 
in the contract should be paid by one of 
the parties to the other, according as 
such market price might exceed or fall 
short of that stipulated. The princi- 
pal case asserts this doctrine. Brua's 
Appeal, 55 Penn. St. 298; Cossard v. 
Hinman, I Bosworth (N. Y.) 207 ; 
Lyon v. Culbertson, 83 Ills. 38 ; Picker- 
ing v. Cease, 79 Ills. Bep. 238 ; Tenney 
v. Foote, 11 Chicago Legal News 71. 

The principal case also properly notes 
the limitation of this doctrine, which is, 
that if the purchaser of the commodity 
in good faith intends to receive it, it is 
not an illegal or gambling contract, no 
matter what may have been the secret 
intention of the seller : Pixley v. Boyn- 
ton, supra ; Lehman v. Strassberger, 2 
Wood's Cir. Ct. Rep. 557; Clark, 
Assignee, v. Foss, 10 Chicago Legal 
News 211. 

The doctrine of the principal case is 
generally recognised, that a contract for 
the sale of goods to be delivered at a 
future day is not invalidated by the 
circumstance that at the time of the 
contract the vendor neither has the 
goods in his possession, nor has entered 
into any contract to buy them, nor has 
any reasonable expectation of becoming 
possessed of them by the time appointed 
for delivering them, otherwise than by 
purchasing them after making the con- 
tract : Ex parte Young, supra ; Clark, 
Assignee, v. Foss, supra ; Porter v. Viets, 

1 Bissell 177; Mcllvane v. Egerton, 

2 Robertson 422 ; Sanborn v. Benedict, 
78 Ills. Rep. 309 ; Logan v. Mustek, 
supra, and cases cited in principal case. 

In many cases parties at a distance 
have employed brokers to make time 
sales and purchases of commodities at 
the centres of trade, and losses have 
occurred, and the question has arisen 
whether such brokers were entitled to 
recover from their principals for such 
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losses. Upon this point the doctrine of 
both the English and American cases is, 
that if an agent advances money for his 
principal, though it be to pay losses 
incurred in an illegal transaction, and 
he thereafter executes his note, or pro- 
mises to reimburse his principal, or if 
knowing the facts, he fails to repudiate, 
or object to the proceedings until the 
transaction is closed, he will be bound 
to his agent for whatever loss the latter 
may have sustained. Faikney v. Reynons, 
4 Burrow 2067: Petre v. Hannay, 3 
Term R. 418 ; Tenant v. Elliott, 1 Bos. 
& Pul. 3 ; Owen v. Davis, 1 Bailey S. 
C. 315 ; Armstrong v. Toiler, 11 Wheatou 
274 ; Ramsey v. Berry, 65 Maine 570 ; 
Durant v. Bart, 98 Mass. 161 ; Knight 
v. Cambers, 15 C. B. 563, (80 Eng. 
Com. Law 561); Jessopp v. Lutwyche, 
10 Exch. 617 ; Rnsewarner v. Billing, 
15 C. B. N. S. 316, (109 Eng. Com. 
Law 31 6). In the last cited case plain- 
tiff declared for money paid for the 
defendant at his request. Defendant 
pleaded inter alia that plaintiff was a 
mining share agent, and that after the 
passage of the statute 8 & 9 Vict. ch. 
109, he had contracted for defendant 
with certain persons concerning mining 
shares, agreeing that if the value of the 
shares should be lower on a future day 
named than at the date of the wagering 
contract, defendant should receive from 
such persons the difference, and vice 
versa ; that it was never intended that 
any shares should be bought or sold, as 
plaintiff well knew, but that differences 
only should be received or paid; that the 
money paid by plaintiff was paid in 
settling and discharging differences in 
such wagering contracts, which were 
made by plaintiff in his own name, as 
was the custom among mining share 
agents, without disclosing the name of 
defendant. Plaintiff demurred to the 
plea and the demurrer was sustained. 
Erle, C. J., says : " Here the plaintiff 
paid the differences according to the 
result, and at the defendant's request. 



I am clearly of the opinion, that, if a 
man loses a wager, and gets another to 
pay the money for him, an action lies 
for the recovery of the money so paid. 
In Jessopp v. Lutwyche and Knight v. 
Cambers, the Court of Exchequer and 
this court both say that the plaintiff 
was entitled to judgment on the ground 
that the money was alleged to have been 
paid at the request of the defendant, and 
that there was nothing to show that 
there was any illegality. These cases 
are in point to show this to be a bad 
plea. I should incline to think, that, 
if one requests another to make a wa- 
gering contract on his account, and pay 
the loss, if loss happens, that would be 
a continuing request to .pay until re- 
voked. If the party were a broker, who 
by the usage of the share-market was 
bound in all events to pay, it might be 
a question whether the principal could 
be allowed to rescind." 

In Lehman v. Strassberger, Lehman 
Bros., cotton factors in New York, were 
employed by Strassberger, a resident of 
Alabama, to buy and sell cotton for 
him for future delivery, with the un- 
derstanding, that there was to be no 
delivery, but that differences were to 
be paid, unless there were special in- 
structions to the contrary that Lehman 
Bros., in accordance with the rules of 
the cotton exchange, made contracts for 
cotton with other parties not disclosed, 
which resulted in losses that Lehman 
Bros, paid, and thereafter Strassberger 
executed his note to them for the amount 
thereof; held, Strassberger was liable for 
such losses; that the court was not called 
upon to enforce a contract which might 
have been illegal, as a wagering contract 
between Lehman Bros., and those with 
whom they bought or sold cotton, but 
simply enforcing the collection of a 
note, the consideration of which was 
money advanced and services performed 
by agents for their principal : Lehman 
Bros. v. Strassberger, 2 Wood's Cir. Ct. 
562. 
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Again, a party conversant with the 
rules and usages of an organization 
like the Board of Trade in Chicago, 
who buys or sells thereon through a 
commission merchant, for future de- 
livery, will be bound by the usages of 
such board. And in such case, if a 
commission merchant purchase grain on 
the market for his customer, the latter 
putting up margins, knowing that he 
was required to keep the' same good, in 
case of a decline in the market, then if 
he fail to do so, after reasonable notice 
to him, the merchant will have the right 
to sell on the market and charge the losses 
to the purchaser: Carbett v. Dndertvood, 
83 Ills. 324. 

Contracts of sale for future delivery 
may be legitimate upon their face and 
yet they may be shown by extraneous 
evidence to be illegal. In a case in 
Pennsylvania the contract was, that 
" in consideration of $1000, the defend- 
ants, Nov. 10, 1870, agreed to deliver 
to plaintiff 5000 barrels of oil, at any 
time within the first six months of 1871. 
If this oil is called for, this call becomes 
a contract ; ten days' notice shall be 
given, and (the plaintiff) or his assigns 
agree to receive and pay for the same, 
cash on delivery, at 10J cents per gallon, 
etc." Held, not to be on its face a gam- 
bling contract, but that its character 
might be weighed in connection with 
other evidence on the question whether 
the transaction was a gambling scheme ; 
Kirkpatrick v. Bonscdl, 72 Penn. St. 
155. 

Much legislation has been enacted pro- 
hibiting wagering or gambling contracts. 
The disasters resulting from speculation 
in stocks in connection with Law's South 
Sea Bubble led to the enactment of the 
statute of 7 Geo. 2, ch. 8, in 1734. 
It declared absolutely void all contracts 
upon which any premium should be 
given " for liberty to put upon, or to 



deliver, receive, accept or refuse any 
public or joint stock, or other public 
securities whatsoever, or any part, share 
or interest therein, and also all wa- 
gers and contracts in the nature of 
wagers, and all contracts in the nature 
of puts and refusals relating to the then 
present or future price or value of anv 
such stock or securities." It fixed a 
penalty of 500/., for the making of 
such contracts, and also prohibited un- 
der penalty of 100/. the payment or 
receipt of money " for the compounding, 
satisfying, or making up of any differ- 
ence for the not delivering, transferring, 
having or receiving any public or joint 
stock, or other public securities, or for 
the not performing of any contract or 
agreement, so stipulated and agreed to 
be performed." 

Other statutes have been passed in 
England and in the leading American 
states having the same general object, 
and with more or less stringent provi- 
sions, and some of them enacted to 
control wagering contracts in specific 
commodities. But it is believed that 
these statutes in this country for the 
most part only prohibit speculation in 
prices where the property itself is neither 
transferred nor intended to be, but only 
the privilege given to buy or to sell in 
the future, to be exercised, or not to 
be exercised, to be enforced, or not to 
be enforced, as the buyer or seller may 
elect. So far as I have observed none 
of these statutes have been construed 
so as to overturn a legitimate time con- 
tract for the sale and future delivery of 
property, and it may well be doubted 
whether they could be so interpreted 
without infringing upon that clause of 
the Federal constitution which prohibits 
state legislation of such a character as 
will impair the obligation of contracts. 
C. H. W. 



